BOARD OF ADJUSTMENT MEETING MINUTES

BOA_AF_08-18-2021

Chairperson Stevens called to order the August 18, 2021, regularly scheduled meeting of
the Board of Adjustment at 5:30 p.m. in Council Chambers, West Des Moines City Hall,
located at 4200 Mills Civic Parkway, in West Des Moines, lowa, and electronically through
Zoom.

Roll Call: Blaser, Christiansen, Pfannkuch, Stevens...........cooeiiiiiei . Present
CUNNINGNAM . ... Absent

Item 1 — Consent Agenda

Item 1a — Minutes of Auqust 4, 2021

Chairperson Stevens asked for any corrections to the meeting minutes of August 4, 2021.
Hearing none, Chair Stevens declared the minutes approved as read.

Item 2 — Old Business

There were no Old Business items.

Item 3 — Public Hearings

Item 3a — 1804 S 42"9 Street — Variance of Front Yard Setback along Grand Avenue
from 50 feet to 30 feet to accommodate construction of new dwelling unit - VAR-
005276-2021

Chairperson Stevens opened the public hearing and asked the Recording Secretary to
state when the public hearing notice was published. The Recording Secretary stated that
the notice was published on August 7, 2021, in the Des Moines Register.

Moved by Board Member Pfannkuch, seconded by Board Member Blaser, the Board of
Adjustment accepted and made a part of the record all testimony and documents received
at this public hearing.

Vote: Blaser, Christiansen, Pfannkuch, Stevens ..., Yes
CUNNINGNAM. ... Absent
Motion carried.

Michael Wahlert, Bishop Engineering, 3501 104" St, Urbandale, presented the application
with owner Sam Elliott, and builder Kevin DePhillips of Homes by DePhillips LLC.

He presented applicant findings supporting approval of the variance request, including HOA
Covenant requirements for a two-stall attached garage, the pie-shaped nature of the lot, the
topography and Covenant restrictions against grading, the substantial monumenting
adjacent to the lot, Covenant requirements for two off-street parking spaces, and Covenant
intent for the development of the lot to be in harmony with the rest of the neighborhood.
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Mr. Wahlert pointed out that moving the location of the home west on the lot would force
the neighbor to the immediate north a view of the back of the new home. He asserted it
would be more desirable if the homes were located more side-by-side. Mr. Wahler pointed
out the drainage easement at the back of the lot severely restricted the buildable area for
recreational activities and therefore he considered this lot to be less buildable than the
others in the development.

Board Member Blaser noted there has been a history with the Board of discussion over
variances. Mr. Wahlert responded that they did not qualify for application of a zoning
exception as it did not apply to new construction.

Board Member Blaser asked Mr. Wahlert to respond to staff comments. r. Wahlert took a
minute to review the comments and noted that they are standards items to rebut.

Board Member Pfannkuch questioned if the applicant owns the lot. Mr. Charles Sam Elliott
responded that he purchased it around February 2021.

Mr. Wahlert responded to the staff comments but observing regarding item 2a that it did not
take into account the covenant intent for “harmony’ with the rest of the development. He
reiterated that moving the site of the house forward would place the back of the new home
facing the front of the neighbor’'s home.

Mr. Wabhlert responded to the comments about buildable width that due to two front
setbacks, there was an extra 30 feet of width not available for their use.

He noted that item 2¢c seemed to be in their favor.

Mr. Wahlert pointed out that the outdoor play area to the east would be limited due to the
overland flowage easement and restricted from construction of any play equipment or pool,
other structures.

He noted that the berm separating the lot from Grand Avenue had a 15-foot public utility
easement and would be permanently protected from removal.

Regarding item 4, Mr. Wahlert stated that he believes this design fulfills the footprint
requirement of the covenant. He added that combining the required off-street parking, the
drive, the attached two-stall garage, and the square footage of the house requirements
would not fit without the variance unless the house were designed to be triangular. He
noted he didn’t believe a triangular house would be practical, and that it wouldn't fit the
covenant requirement for “harmony” within the development.

Board Member Pfannkuch asked if the applicant had considered all of the other allowable
home options listed in the covenant. Kevin DePhillips, Vice President of Homes by
DePhillips, 14508 Hickory Drive, Urbandale, stated the family has two children, and believe
a 1 % story would be their best fit. He agreed that a triangular design would not be
practical.
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Board Member Pfannkuch asked if they had explored what might be gained with a two-
story design. Mr. DePhillips responded that they had reached out to the architect and
couldn’t find anything that would fit. He noted that the owner wants a three-car garage.

Chair Stevens asked whether it would work to move the home forward 10 feet, with a two-
story design. Mr. DePhillips stated that they didn’t want the neighbors to have to look at the
back of the house. Mr. Elliott inserted that if they could view the lot, they would recognize
that the grade was uphill, and that moving the site would involve a much greater cost due to
regrading and installation of retaining walls. Mr. Wahlert responded that the HOA
Covenant prohibits grade changes.

Chairperson Stevens asked for any other questions or comments from the audience and
upon hearing none, declared the public hearing item closed.

Kara Tragesser, Development Services Planner, stated that she was not aware of the
monumentation on the property. She noted she was advised that the Board would like to
know if the design been sent out to the HOA for approval. Planner Tragesser concluded
that a letter supporting the variance from a neighbor was included in the staff report.

Board Member Pfannkuch asked when HOA Covenant requirements differ from City Code,
which takes precedent. Assistant City Attorney Jessica Spoden responded that both apply
and that there is no preference. She stated that the HOA Covenants are private and not
enforceable by the City, differing from the City zoning requirements. Ms. Spoden informed
that she had reviewed the HOA Covenants. She reminded the Board to look at the
requirements needed to meet a variance. Ms. Spoden concluded that the Covenant and
setbacks were recorded items and could have been known prior to purchasing the lot.
From a legal standpoint, the legwork could have been done prior to purchasing the lot to
see if the desired design would fit. She reminded the Board that variance requirements are
a very high standard and are meant to be applied in situations not where one design is
preferred over another but when there is no possible plan. Ms. Spoden noted that the
special exceptions code was developed to try to relax some of those things. She stated
she would let the Board decide whether this meets that test.

Chair Stevens asked if the monument changes where the measurements are made from
and if the elevation impacts the setbacks. Planner Tragesser answered that the 50-foot
setback is placed on a drawing which is two-dimensional. If you follow the ground, it's a
longer distance that measuring on a piece of paper.

Chair Stevens questioned if they had taken into consideration the hill. Mr. Wahlert
responded that setbacks were always measured in a straight, two-dimensional line
regardless of topography.

Chair Stevens asked if that would provide any relief. Planner Tragesser stated it could be
interpreted any way they liked; however, this was a standard form of measurement. Board
Member Pfannkuch concurred, stating this is uniform in every municipality. Development
Coordinator Schemmel stated Staff had compared the lot to others on site; and on
topography-challenged lots, two-dimensional measuring is standard.
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Development Coordinator Schemmel offered to summarize how Staff compared this lot to
others on the site. Buildings that are set on topography-challenged sites do need to comply
with the measurement taken on a horizontal plane. Average front yard setbacks would
apply here, and the applicant could not build up to the 50-foot setback, they would need to
align with the neighbor to the north. A measurement of the neighbor’s home to the front
property line is applied here for checking buildable area for this lot. Some lots in the
development are 130 feet wide, this lot is 170 feet. After adjusting for comparing front yard
setbacks and side yard setbacks, the lot is comparable in buildable width without the
variance. Each home varies in shape, the home at 1709 is on a long lot and the building is
orientated in the long dimension. Ms. Schemmel explained in further detail how the setback
measurements were taken, and the buildable lot size calculated. Staff did not feel the
buildable area was different from other lots in the area. Ms. Schemmel agreed that the
design was more challenging due to topography and shape, but nothing out of the ordinary
for the expectation in the area.

Mr. Wahlert disagreed, stating that the setbacks for this lot are much further than for other
homes along 42" Street. He reiterated that the overland flowage easement makes this the
least buildable lot in the development; and that if they go deep, they’ll be in the hill and
won’t meet the covenant restrictions against grading.

Chair Stevens asked whether the garage might be a separate structure, possibly connected
by a breezeway. Mr. Wahlert responded that the Covenant required that the garage be
attached, and that if the build were elongated, they would annihilate most of the hill and
have to put large retaining walls in.

Chair Stevens informed that she had worked with Staff that day researching similar
properties looking for other variances, but found only properties within PUD’s.

Board Member Blaser stated he did not believe approval of the variance would be a grave
issue for other neighbors.

Chair Stevens asked Staff whether the Zoning Exception code might be expanded to
include new construction. Assistant City Attorney Spoden responded that she had not
been asked to consider this, and Development Coordinator Schemmel noted that the
Zoning Exception code had only been in effect for about a year.

Board Member Pfannkuch pointed out that the Covenants have been known, but the empty
lot has been sitting there for 20 years without being developed. She asked whether the
HOA has reviewed the home plan. Mr. Wahlert stated they had chosen to bring the
variance request before the Board of Adjustment first so the HOA wouldn’t have any
questions.

Board Member Christiansen stated he agreed with Board Member Blaser. He said that
regarding the Covenants, being in harmony with the development sticks out, and that he
thought the applicant was trying to meet that intent. He concluded that the monument sign
complicated the site.
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Chairperson Stevens asked for continued discussion or a motion and a second for this
item.

Moved by Board Member Blaser, seconded by Board Member Christiansen, the Board of
Adjustment adopted a resolution to approve the variance based on Applicant Findings.

Vote: Blaser, Christiansen, Pfannkuch ... e, Yes
S BV NS . ..o No
CUNNINGRAM. ... Absent

Motion carried.

Item 4 — New Business

There were no New Business items.

Item 5 — Staff Reports

5a — The next scheduled meeting of the Board of Adjustment will be September 1.

5b — Linda Schemmel, Development Coordinator, provided a brief update regarding the
State Code requirement for meeting in person. She noted that the Governor’s proclamation
allowing virtual meetings had expired in July and Boards were expected to meet in person.
With local City official’s response to rising Covid rates, Staff were utilizing social distancing
within the meeting room, and masking was optional for Board Members and the public. Ms.
Schemmel stated she had requested an interpretation of the State Code exceptions to
meeting in person for “impractical or impossible” situations. The City Attorney stated that
Board Members would be allowed to attend virtually if traveling, ill, or quarantined.

Item 6 — Adjournment

Chairperson Stevens asked for a motion to adjourn the meeting.

Moved by Board Member Pfannkuch, seconded by Board Member Blaser, the Board of
Adjustment meeting adjourned at 6:14 PM.

Michele Stevens, Chairperson

Jennifer Canaday, Recording Secretary
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